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Most vulnerable victims from the perspective of the case law  

of the European Court for Human Rights 

 
 JUDr. Marica Pirošíková, Agent of the Slovak Republic before the European Court for Human 
Rights 

 
1. Positive obligations resulting from the right to life, privacy and prohibition of 

degrading treatment 
 
The European Court for Human Rights (hereinafter referred to as the “Court”) has 

drown positive obligations of States resulting from the right to life, protection of privacy and 
prohibition of degrading treatment, based on which domestic authorities may be required to 
adopt measures in the sphere of the relations of individuals between themselves. States have an 
obligation to protect an individual’s life, physical and moral integrity from actions of other 
individuals and must adopt adequate measures aimed at preventing ill-treatment on the hands of 
private individuals if the state authorities know about it or should have known about it (e.g. 
judgment Z. and Others v. the United Kingdom of 10 May 2001, par. 73). In this regard they are 
obliged to maintain and apply in practice an adequate legal framework providing protection 
against acts of violence by private individuals (see e.g. judgment X. and Y. v. the Netherlands of 26 
March 1985 and judgment M.C. v.  Bulgaria of 4 December 2003). Mainly children and other 
vulnerable persons are entitled to effective protection. States’ positive obligations are formulated 
in the Court’s case-law both in the substantive limb, i.e. adoption of measures to ensure 
protection of life and individuals’ physical and moral integrity, as well as in the procedural limb, 
i.e. obligation to conduct an effective official investigation leading to the identification and 
punishment of those responsible.1 

 
1.1 Duty to protect the right to life (substantive limb) 
 
As regards the right to life, the Court noted that the first sentence of Art. 2, section 1 

imposes an obligation on the State not only to refrain from intentional and unlawful deprivation 
of life, but also to adopt appropriate measures to protect life of individuals who are subjects to its 
authority (see the judgment L.C.B. vs. the United Kingdom of 9 June 1998, par. 36). This 
commitment includes a State’s primary obligation to ensure the right to life by implementing 
effective criminal law provisions deterring from commitment of crimes against individuals and by 
having in place a law enforcement system to ensure prevention, suppression and punishment for 
the violation of the above provisions. At the same time, this commitment may under certain 
circumstances arise into a positive obligation of state authorities to adopt preventative 
operational measures to protect the life of an individual who is at real and immediate risk from 
the criminal acts of a third party (see the judgment Osman v. the United Kingdom of 28 October 
1998, par. 115). In the cases Kontrová v. Slovakia (judgment of 31 May 2007) and Opuz v. Turkey 
(judgment of 9 June 2009), a positive obligation shall arise based upon the finding that the state 
authorities knew or should have known at the time about the existence of an actual and 
immediate threat posed onto the life of a specific individual due to the crime activities of a third 
party and they failed to adopt measures within their authority that are deemed reasonable and 
appropriate to prevent the threat. 

 
1.2 Duty to conduct effective official investigation when individuals have been 

killed as a result of the use of force (procedural limb) 

                                                           
1 For more details see Pirošíková M.: Crime victim’s rights from the perspective of current ECHR case law, From 
Court Practice, 4/2013, p. 146 et seqq. 
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The obligation to protect the right to life under Article 2 of the Convention also requires 

by implication that there should be some form of effective official investigation when individuals 
have been killed as a result of the use of force. The essential purpose of such investigation is to 
secure the effective implementation of the domestic laws which protect the right to life and, in 
those cases involving State agents or bodies, to ensure their accountability for deaths occurring 
under their responsibility. What form of investigation will achieve those purposes may vary in 
different circumstances. Whatever mode is employed, however, the authorities must act of their 
own motion, once the matter has come to their attention. They cannot leave it to the initiative of 
the next-of-kin either to lodge a formal complaint or to take responsibility for the conduct of any 
investigative procedures. For an investigation into an alleged unlawful killing by State agents to be 
effective, it may generally be regarded as necessary for the persons responsible for and carrying 
out the investigation to be independent from those implicated in the events. This means not only 
a lack of hierarchical or institutional connection but also a practical independence. The 
investigation must also be effective in the sense that it is capable of leading to the identification 
and punishment of those responsible. This is not an obligation of result, but of means. The 
authorities must have taken the reasonable steps available to them to secure the evidence 
concerning the incident, including, inter alia, eyewitness testimony, forensic evidence and, where 
appropriate, an autopsy providing a complete and accurate record of injury and an objective 
analysis of clinical findings, including the cause of death. Any deficiency in the investigation 
which undermines its ability to establish the cause of death or the person or persons responsible 
will risk falling foul of this standard. A requirement of promptness and reasonable expedition is 
implicit in this context. While there may be obstacles or difficulties which prevent progress in an 
investigation in a particular situation, a prompt response by the authorities in investigating a use 
of lethal force may generally be regarded as essential in maintaining public confidence in their 
adherence to the rule of law and in preventing any appearance of collusion in or tolerance of 
unlawful acts. For the same reasons, there must be a sufficient element of public scrutiny of the 
investigation or its results to secure accountability in practice as well as in theory. The degree of 
public scrutiny required may well vary from case to case. In all cases, however, the next-of-kin of 
the victim must be involved in the procedure to the extent necessary to safeguard his or her 
legitimate interests. 

 
1.3 Examples of violation of the States’ positive obligations resulting from the 

right to life 
 

In the judgment Kontrová v. Slovak Republic (judgment of 31 May 2007) the Court 
noted that in the applicant’s case the police had failed to meet its duties under the applicable 
criminal code provisions and service regulations, such as: register the applicant's criminal 
complaint; launch a criminal investigation and criminal proceedings against the applicant's 
husband immediately; keep a proper record of the emergency calls and advise the next shift of 
the situation; and, take action concerning the allegation that the applicant's husband had a 
shotgun and had threatened to use it. The Court deemed proven that the shooting of the 
applicant’s children by her husband had been a direct consequence of the police officers' failure 
to act. The above was de facto stated already by the Supreme Court upon abolishing the decision 
of the Regional Court of 21 January 2004 and the judgment of the District Court of 20 October 
2003. The District Court dismissed the summons. It found that the criminal offence of 
dereliction of duty presupposed a complete or enduring failure to discharge the duty. Merely 
impeding the discharge of the duty was not enough. It found that in the present case the officers' 
actions did not amount to such a failure to discharge their duty and that the connection between 
their actions and the tragedy was not sufficiently direct. The Regional Court dismissed an appeal 
against the judgment. The Supreme Court took action on the merits based on a complaint in the 
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interest of the law lodged by the Prosecutor General. The Supreme Court found that the lower 
courts had assessed the evidence illogically, that they had failed to take account of all the relevant 
facts and that they had drawn incorrect conclusions. The Supreme Court found that it was clear 
that the accused officers had acted in dereliction of their duties. It concluded that there was a 
direct causal link between their unlawful actions and the fatal consequence. The Supreme Court 
remitted the case to the District Court for reconsideration and pointed out that, pursuant to 
Article 270 § 4 of the CCP, the latter was bound by its above legal views. the District Court 
found officers B., P.Š. and M.Š. guilty as charged and sentenced them to, respectively, six, four 
and four months' imprisonment. The Court held that the applicant had no effective remedy 
available on the national level, through which it would have been possible for her to make a claim 
in respect of non-pecuniary damage she had sustained in relation to her children’s death, which 
was the direct consequence of the Government’s failure to meet its positive obligations under 
Article 2 of the Convention.2 

 
The applicants in the case Branko Tomašić and Others v. Croatia (judgment of 15 January 

2009) were the relatives of the two victims. On 15 August 2006 M.M. shot dead M.T. and their 
daughter, V.T., before committing suicide by turning the gun on himself just one month after his 
release from prison where he had served a sentence for repeatedly threatening M.T. that he 
would kill her, himself and their child. He was sentenced to five months’ imprisonment and, as a 
security measure, was ordered to have compulsory psychiatric treatment during his imprisonment 
and afterwards as necessary. On 28 April 2006 the appeal court reduced that treatment to the 
duration of M.M.’s prison sentence. The applicants complained, under Article 2 (right to life) and 
Article 13 (right to an effective remedy), that the State had failed to take adequate measures to 
protect M.T. and V.T. and had not conducted an effective investigation into the possible 
responsibility of the State for their deaths. The Court held that there had been a violation of 
Article 2 of the European Convention on Human Rights on account of the Croatian authorities’ 
lack of appropriate steps to prevent the deaths of the mother and the child. The Court noted in 
particular that the findings of the domestic courts and the conclusions of the psychiatric 
examination undoubtedly showed that the authorities had been aware that the threats made 
against the lives of M.T. and V.T. had been serious and that all reasonable steps should have been 
taken to protect them. The Court furthermore noted several shortcomings in the actions of 
domestic authorities: although the psychiatric report drawn up for the purposes of the criminal 
proceedings had stressed the need for continued psychiatric treatment, the Government had 
failed to show that M.M. had actually been properly treated; it resulted from the submitted 
documents that the treatment of M.M. in prison consisted of several sessions with the prison’s 
staff members, none of whom was a psychiatrist; the relevant regulations nor the court’s 
judgment specified what treatment should M.M. undergo; nor had he been examined immediately 
before his release from prison in order to assess whether he had posed a risk of carrying out his 
death threats against M.T. and V.T. once free. The Court therefore concluded that no adequate 
measures had been taken by the relevant domestic authorities to protect the lives of M.T. and 
V.T. 

 
1.4 States’ obligation to protect individuals from ill-treatment and violation of 

the right to respect for private and family life (substantive limb)  
 
Similar to the Right to life, the Court has formulated positive obligations also in the case 

of Article 3 (Prohibition of torture) and Article 8 (Right to respect for private and family life) of 
the Convention.  

 

                                                           
2 For more details concerning the victims’ possibilities to get non-pecuniary damage compensation, see Pirošíková, 
M.: Crime victims’ rights from the perspective of ECHR case law, From Court Practice, 4/3013, p. 149-151. 
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The Court has drawn an obligation under Article 3 of the Convention, based on which 
States are required to take measures designed to ensure that individuals within their jurisdiction 
are not subjected to torture or inhuman or degrading treatment or punishment, including such ill-
treatment administered by private individuals. Based on the Court’s case-law, States are obliged to 
ensure inter alia protection of children from abuse. It is therefore deemed a violation of the 
Convention when social workers or state authorities knew or should have known that the victim 
was at serious risk and failed to make the necessary actions to prevent violation of rights (see e.g. 
A. v. the United Kingdom (judgment of 23 September 1998). In the case E. and Others v. the United 
Kingdom (judgment of 26 November 2002) the Court laid down a standard for violation of a 
child’s rights due to a failure to prevent sexual abuse that applies to social workers. In the Court’s 
view, violation of a State’s positive obligations occurs when a social worker fails to implement 
available adequate measures that may have actually changed or mitigated the damage. In the case 
E. S. and Others v. Slovakia (judgment of 15 September 2009) the Court extended this 
responsibility not only to the inaction of individual social workers, but also to processes within 
the system that had led to ineffective protection. 
 

Similarly, States’ positive obligations under Article 8 of the Convention inherent in 
effective “respect” for private and family life may involve the adoption of measures in the sphere 
of the relations of individuals between themselves. Albeit it is the government’s discretion to 
choose the means to ensure compliance under Article 8 to provide protection against torture by 
private persons, an effective countering of serious criminal offences where basic values and 
private life elements are at stake, requires adequate criminal law provisions. In this regard the 
Court noted that in certain situations (e.g. bodily injury, rape, domestic violence), effective 
deterrence against attacks on the physical integrity of a person requires efficient criminal-law 
mechanisms that would ensure adequate protection in that respect (see the judgment in Sandra 
Janković v. Croatia of 5 March 2009, par. 36). In the case M.T. and S.T. v. Slovakia (decision on 
admissibility of 29 May 2012) the Court emphasized that this attitude in principle is not limited to 
cases of physical violence, but to the contrary, especially in domestic violence cases it may apply 
also to psychological violence. Due to the above reasons, the Court refused the Slovak 
Government’s argument that the applicants failed to file a personal integrity protection claim as 
an effective remedy, by means of which in the Government’s view the applicants could have 
demanded that violation of their personal integrity would stop.3 Similarly in the case M. C. v. 
Bulgaria (judgment of 4 December 2003) the Court emphasized that effective protection against 
rape and sexual abuse requires measures of a criminal-law nature and refused the Government's 
argument that the national legal system provided for the possibility of a civil action for damages 
against the perpetrators.  
 

In the Court’s view, States have an obligation to adopt legislative and other measures 
ensuring efficient violation prevention or having a deterrent effect on potential perpetrators.  

 
1.5 Requirement to conduct effective official investigation of ill-treatment and 

violation of the right to respect for private and family life (procedural limb) 
 

                                                           
3 In its deposition the Government noted the judgment 1 Co 25/94 of 19 April 1994 of the Supreme Court of the 
Slovak Republic that ruled that the fact that certain behavior of a physical person was subject to criminal proceedings 
or civil proceedings does not prevent a subsequent reaction of other persons to this behavior to become subject to 
personal integrity protection proceedings under § 11 et seqq. of the Code of Civil Procedure. The Government 
further noted the judgment of 20 June 2007 11 C 99/2006, in which the District Court in Čadca upheld the personal 
integrity protection claim filed by a divorced woman against her ex husband by issuing a restraining order banning 
violation of the applicant’s personal integrity (making threats to her life and health and verbal assaults against her) 
and ordering her ex husband to stay at a minimum distance of 30 meters.  
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If a person has an arguable claim that he or she was subjected to treatment that is illegal 
and contradictory to Article 3 of the Convention, then this provision in conjunction with a 
general obligation imposed on Contracting States by Article 1 of the Convention “everyone in 
their jurisdiction shall be granted the rights and freedoms set out in (...) of this Convention” 
means by implication a requirement to conduct effective official investigation. The investigation 
must also be effective in the sense that it is capable of leading to the identification and 
punishment of those responsible. This obligation may not be limited to cases of ill-treatment on 
the hand of State agents or bodies. 

 
Based on the Court’s case law, a State’s positive obligation under Article 8 to guarantee an 

individual’s physical integrity may be extended on issues concerning effective investigation. 
 

1.6. Examples of violations of States’ positive obligations resulting from the 
prohibition of degrading treatment and the right to respect for private and 
family life 

 
The Court’s attitude in assessing whether States violated their positive obligation in 

handling cases falling under Articles 3 and 8 of the Convention are best shown on the following 
decisions. 

 
1.6.1 Physical punishment 

 
In the case A. v. the United Kingdom (judgment of 23 September 1998) the head teacher at 

A.’s school reported to the local Social Services Department that A.’s brother had disclosed that 
A. was being hit with a stick by his stepfather. The paediatrician considered that the bruising was 
consistent with the use of a garden cane applied with considerable force on more than one 
occasion. The stepfather of the applicant was charged with assault occasioning actual bodily harm 
and tried by a jury. It was not disputed by the defence that the stepfather had caned the boy on a 
number of occasions, but it was argued that this had been necessary and reasonable since A. was 
a difficult boy who did not respond to parental or school discipline. The jury found by a majority 
verdict that the applicant’s stepfather was not guilty of assault occasioning actual bodily harm. 
Both the Commission and the Government accepted that there had been a violation of Article 3. 
Despite this, the Court considers it necessary to examine itself the issues in this case. The Court 
recalls that the applicant, who was then nine years old, was found by the consultant paediatrician 
who examined him to have been beaten with a garden cane which had been applied with 
considerable force on more than one occasion. The Court considers that treatment of this kind 
reaches the level of severity prohibited by Article 3. It remains to be determined whether the 
State should be held responsible, under Article 3, for the beating of the applicant by his 
stepfather. The Court recalls that under English law it is a defence to a charge of assault on a 
child that the treatment in question amounted to “reasonable chastisement”. The burden of 
proof is on the prosecution to establish beyond reasonable doubt that the assault went beyond 
the limits of lawful punishment. In the present case, despite the fact that the applicant had been 
subjected to treatment of sufficient severity to fall within the scope of Article 3, the jury acquitted 
his stepfather, who had administered the treatment. In the Court’s view, the law did not provide 
adequate protection to the applicant against treatment or punishment contrary to Article 3. 
Indeed, the Government have accepted that this law currently fails to provide adequate 
protection to children and should be amended. In the circumstances of the present case, the 
failure to provide adequate protection constitutes a violation of Article 3 of the Convention. 

 
1.6.2 Rape 
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The case M. C. v. Bulgaria (judgment of 4 December 2003) concerned a disputed violation 
of the State’s positive obligation to protect individuals’ physical integrity and private life and 
secure effective remedy. The applicant alleged before the Court to have been raped twice (on 31 
July 1995 and 1 August 1995), however Bulgarian law does not provide an effective protection 
from rape and sex assault because rape perpetrators are prosecuted only in the presence of 
evidence of significant physical resistance and that Bulgarian authorities failed to duly investigate 
the events of 31 July 1995 and 1 August 1995.  

The Court observes that Article 152 § 1 of the Bulgarian Criminal Code4 does not 
mention any requirement of physical resistance by the victim and defines rape in a manner which 
does not differ significantly from the wording found in statutes of other member States. What is 
decisive, however, is the meaning given to words such as “force” or “threats” or other terms 
used in legal definitions. In the present case, in the absence of case-law explicitly dealing with the 
question whether every sexual act carried out without the victim's consent is punishable under 
Bulgarian law, it is difficult to arrive at safe general conclusions on this issue. The Court is not 
required to seek conclusive answers about the practice of the Bulgarian authorities in rape cases 
in general. It is sufficient for the purposes of the present case to observe that the applicant's 
allegation of a restrictive practice is based on reasonable arguments and has not been disproved 
by the Government.  

Turning to the particular facts of the applicant's case, the Court notes that, in the course 
of the investigation, many witnesses were heard and an expert report by a psychologist and a 
psychiatrist was ordered. The Court recognizes that the Bulgarian authorities faced a difficult 
task, as they were confronted with two conflicting versions of the events and little “direct” 
evidence. The Court thus considers that the authorities failed to explore the available possibilities 
for establishing all the surrounding circumstances and did not assess sufficiently the credibility of 
the conflicting statements made. It is highly significant that the reason for that failure was, 
apparently, the investigator's and the prosecutors' opinion that, since what was alleged to have 
occurred was a “date rape”, in the absence of “direct” proof of rape such as traces of violence 
and resistance or calls for help. Furthermore, it appears that the prosecutors did not exclude the 
possibility that the applicant might not have consented, but adopted the view that in any event, in 
the absence of proof of resistance, it could not be concluded that the perpetrators had 
understood that the applicant had not consented. The Court considers that, while in practice it 
may sometimes be difficult to prove lack of consent in the absence of “direct” proof of rape, 
such as traces of violence or direct witnesses, the authorities must nevertheless explore all the 
facts and decide on the basis of an assessment of all the surrounding circumstances. The 
investigation and its conclusions must be centered on the issue of non-consent. That was not 
done in the applicant's case. The Court finds that their approach in the particular case was 
restrictive, practically elevating “resistance” to the status of defining element of the offence. The 
authorities may also be criticized for having attached little weight to the particular vulnerability of 
young persons and the special psychological factors involved in cases concerning the rape of 
minors. Furthermore, they handled the investigation with significant delays.  

Without making any statements concerning the issue of guilt of P. and A., the Court finds 
that the investigation of the applicant's case and, in particular, the approach taken by the 
investigator and the prosecutors in the case fell short of the requirements inherent in the States' 
positive obligations – viewed in the light of the relevant modern standards in comparative and 
international law – to establish and apply effectively a criminal-law system punishing all forms of 
rape and sexual abuse. As regards the Government's argument that the national legal system 
provided for the possibility of a civil action for damages against the perpetrators, the Court notes 
that this assertion has not been substantiated. In any event, as stated above, effective protection 

                                                           
4 This provision defines rape as sexual intercourse with a woman (1)  incapable of defending herself, where she did 
not consent; (2)  who was compelled by the use of force or threats; (3)  who was brought to a state of helplessness by 
the perpetrator. 
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against rape and sexual abuse requires measures of a criminal-law nature. The Court thus finds 
that in the present case there has been a violation of the respondent State's positive obligations 
under both Articles 3 and 8 of the Convention. 

 
1.6.3 Domestic violence 
 
In the case E.M. v. Rumania (judgment of 30 October 2012) the applicant objected that 

the investigation of her criminal complaint filed in the matter of domestic violence committed in 
the presence of her daughter (who was 18 months old at the time) was ineffective. Rumanian 
courts turned down the applicant’s petition on the grounds that her claims about her husband’s 
violent behavior against her were not supported by sufficient evidence. The Court found 
violation of Article 3 of the Convention in its procedural limb because the manner, in which the 
investigation was conducted, did not provide the applicant with effective protection as required 
by Article 3 of the Convention. The Court mainly noted that the applicant, upon filing the first 
criminal complaint, had requested assistance and protection for herself and her daughter from 
her husband’s aggressive behavior. Despite the legal framework provided for cooperation 
between various authorities and implementation of out-of-court measures in relation to domestic 
violence, and despite the fact that the applicant supported her claims with medical certificates, it 
did not appear that Rumanian authorities had implemented any measures aimed at investigating 
her allegations. As for just satisfaction, the Court awarded the applicant EUR 7,500 in respect of 
compensation of non-pecuniary damage and EUR 178 in respect of costs and expenses. 
 

In the case Bevacqua and S. v. Bulgaria (judgment of 12 June 2008) the first applicant who 
claimed that she had been regularly beaten by her husband, left him and filed for divorce, taking 
their 3-year old son (second applicant) with her. Anyhow, her husband continued beating her. 
She spent 4 days in an asylum home for battered women with her son, but she was told that she 
might be prosecuted for child abduction, which might result in the court’s decision to award joint 
custody. Filing a criminal complaint provoked further violence. Her application to have a 
preliminary injunction issued entrusting the son in her custody was not assessed with priority 
expedition and her son was entrusted in her custody only after the divorce more than a year later. 
The following year she was beaten by her ex-husband and her applications for criminal 
prosecution were turned down due to the reason that it was a “private matter” that required 
private criminal prosecution. In the Court’s view, the cumulative effects of the District Court’s 
failure to adopt interim custody measures without delay in a situation which affected adversely 
the applicants and, above all, the well-being of the second applicant and the lack of sufficient 
measures by the authorities during the same period in reaction to Mr N.’s behaviour amounted to 
a failure to assist the applicants contrary to the State positive obligations under Article 8 of the 
Convention to secure respect for their private and family life. The Court emphasized that the 
authorities’ view that no assistance was due as the dispute concerned a “private matter” was 
incompatible with their positive obligations to secure the enjoyment of the applicants’ Article 8 
rights.  
  

The case Eremia and Others v. the Republic of Moldova (judgment of 28 May 2013) concerned 
the applicants’ complaint about the Moldovan authorities’ failure to protect them from the 
violent and abusive behaviour of their husband and father, a police officer. The Court found a 
violation of Article 3 (prohibition of inhuman and degrading treatment) in respect of Ms Lilia 
Eremia, and a violation of Article 8 (right to respect for private and family life) in respect of her 
two daughters. The Court held that, despite their knowledge of the abuse, the authorities had 
failed to take effective measures against Ms Eremia’s husband and to protect his wife from 
further domestic violence. It also considered that, despite the detrimental psychological effects of 
her daughters witnessing their father’s violence against their mother in the family home, little or 
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no action had been taken to prevent the recurrence of such behaviour. Finally, the Court found a 
violation of Article 14 (prohibition of discrimination) read in conjunction with Article 3 in 
respect of Ms Lilia Eremia since the actions of domestic authorities were not mere failure in 
investigating the violence she had sustained, but the authorities’ attitude had amounted to 
condoning violence and had been discriminatory towards Ms Eremia as a woman. In this regard 
the Court noted that the conclusions of the United Nations Special Rapporteur on violence 
against women, its causes and consequences only further reinforced the impression that 
Moldovan authorities failed to fully appreciate the seriousness and scope of the problem of 
domestic violence in Moldova and its discriminatory effect on women. 
 

 
2. Specificities in investigating sexual crimes 

 
2.1 Rights of the defence versus the interests of victims of sexual abuse 
 
When investigating sexual crimes, especially in child sexual abuse cases, it is necessary to 

adopt special measures aimed at protecting the victim during the criminal proceedings. In light of 
the Court’s case law, a pre-trial interview may be used at the main court hearing in such cases. To 
prevent a violation of defence rights to such degree that it would amount to violation of Article 6 
par. 3 (a) of the Convention, it is necessary to enable the defence already at this stage in the 
criminal proceedings to put questions to the victim e.g. by enabling the defendant’s defence 
counsel to take part in interviewing the victim or enabling the defence counsel to ask questions 
indirectly through the investigator or the psychologist.  

 
In the case S. N. v. Sweden (judgment of 2 July 2002) the applicant had been convicted of 

sexual abuse of a 10-year old boy. The victim’s interview had been conducted by the police and 
videotaped. Upon the request of the defence, the child was interviewed again in the absence of 
the defence counsel who had had the opportunity to formulate questions that were asked of the 
witness. The second interview was audiotaped. The videotaped police interview with the victim 
was shown during the hearing and the record of the second interview was read out. The court 
also heard evidence from M.'s mother and his schoolteacher as witnesses. Their testimony 
concerned only the victim’s behavioral changes. The Court did not find a violation of Article 6 
par. 3 (d) of the Convention. The defence counsel had not requested to be present at the second 
interview of the child, and therefore there had been no violation of defence rights in this second 
interview. In the Court’s view, Article 6 par. 3 (d) of the Convention cannot be interpreted as 
requiring in all cases that questions be put directly by the accused or his or her defence counsel. 
The Court notes that the videotape of the first police interview was shown during the trial and 
appeal hearings and that the record of the second interview was read out before the District 
Court and the audiotape of that interview was played back before the Court of Appeal. In the 
circumstances of the case, these measures must be considered sufficient to have enabled the 
applicant to challenge the child victim’s statements and the victim’s credibility in the course of 
the criminal proceedings. 

 
In the case Eduardo González Nájera v. Spain (decision of 11 February 2014) the applicant 

had been convicted of having sexually abused six 5-year old girls during a psychomotor 
development class. The interviews with the minors during the pre-trial proceedings were 
videotaped. The video recording was shown at the trial. The child victims were not heard at the 
trial. Their statements from the pre-trial proceedings were the only direct evidence, based on 
which the applicant was convicted. The applicant did not ask questions to the victims at any stage 
of the proceedings. The court found that the applicant’s application under Article 6 par. 3 (d) of 
the Convention was manifestly ill-founded. The Court noted that the applicant did not request 
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the victims to be heard at the trial. Nor did he ask to have questions put to the victims through 
the trial courts or an expert. He limited himself to challenging the admissibility of the minors’ 
statements in evidence. Given the particular vulnerability of the victims, the Court considers that 
the domestic courts cannot be blamed for not having taken the initiative of calling them as 
witnesses to the hearing in the absence of any formal request from any of the parties. The Court 
notes that the victims’ statements were taken by a forensic psycho-social team, a report was 
prepared by the experts, a copy of which was subsequently served on the applicant. The Court 
observes that the applicant did not raise any objection to that report during the investigative stage 
of the proceedings. The Court further observes that the interviews with the minors were 
videotaped and that the video recording was shown at the trial in its entirety, thus enabling the 
domestic courts to obtain a clear impression of the minors’ evidence and the defence to bring up 
any issues regarding the consistency and credibility of their statements; The Court further 
observes that the domestic courts also used in evidence the statements by some parents and by 
those of the children’s tutors to whom the under-age victims had related the events at issue. 
These witnesses were heard at the trial and the applicant was able to provide his own version of 
the events and point out any discrepancy or inconsistency in those statements. Lastly, the Court 
notes that the domestic courts also relied on the written report prepared by the experts who had 
interviewed the minors during the pre-trial investigation. This report gave a detailed opinion of 
the victims’ credibility 

 
On the other hand, in the case P. S. v. Germany (judgment of 2 July 2002) the Court found 

violation of Article 6 par. 3 (d) of the Convention. The applicant was convicted of sexually 
abusing an 8-year old girl. The court did not hear the victim with a justification that it would be 
harmful from the psychological point of view. The court based the conviction on the statement 
of the police officer who had interviewed the victim during the pre-trial proceedings, and on the 
statement of her mother. The court turned down the applicant’s request to have the victim 
examined by a psychologist. Albeit the appeal court executed evidence to confirm the victim’s 
credibility in the form of a psychological assessment, it refused the applicant’s request to hear the 
witness. The witness had never been heard by the court and the applicant had never had an 
opportunity to observe the victim’s behavior and reactions to the questions asked in order to 
verify her credibility. The psychological assessment was submitted with a significant time delay 
from the occurrence of the event. The victim’s testimony only interpreted by third parties could 
have never been verified by the defence although it was the only evidence to prove guilt.  

 
The Court found violation of Article 6 par. 1 and 3 (d) of the Convention also in the case 

Vronchenko v. Estonia (judgment of 18 July 2013), in which the applicant had been convicted for 
sexual abuse of his minor stepdaughter. The victim was interviewed during the pre-trial 
proceedings. Experts in psychology and psychiatry did not recommend her hearing in court (nor 
did they recommend a remote examination). The Court stated that in the case of sexual criminal 
offences, especially if the victim is a child, special measures to protect the victim in the criminal 
proceedings must be adopted, which gave the court sufficient grounds to refuse the applicant’s 
request to hear his stepdaughter in court. The Court further stated that the victim’s testimony 
was the only direct evidence and that the other persons only made statements about what they 
had been told by the victim and the victim’s behavior in general. Finally, the Court assessed 
whether there were sufficient balancing measures to ensure defence rights (including strong 
procedural guarantees enabling just and thorough assessment of evidence credibility). The victim 
had been interviewed 3 times during pre-trial proceedings. The last interview was video recorded 
as law enforcement authorities counted already on the possibility that the victim would not be 
heard in court. Nevertheless, they did not enable the defence to put questions at this stage of the 
proceeding, e.g. by enabling the applicant’s defence counsel to take part in the interview, or by 
enabling the defence to put questions indirectly through the investigator or the psychologist. 
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After the video recording from the victim’s interview was shown in the main hearing, the defence 
requested that the victim be heard in court. In the Court’s view, domestic courts may not be 
blamed for refusing the victim’s hearing in court, because this decision was adopted in the child’s 
best interest. In the Court’s opinion it was therefore important to give the defence an 
opportunity to put questions in the pre-trial proceedings. The Court stated that experts in the 
field of psychology and psychiatry who interviewed the child did not state their opinions 
concerning the credibility of the recorded testimony and were not heard during trial. The other 
expert evidence (including DNA and victim’s internal examination) did not provide evidence 
against the applicant.  
 

2.2 Situation in the Slovak Republic 
 
2.2.1 Interviewing minors (persons younger than 18 years of age) 
 
Forensic interviews of minors (persons younger than 18 years of age) in the Slovak 

Republic are governed by the provision of Art. 135 of the Code of Criminal Procedure, the 
provision of Art. 263 of the Code of Criminal Procedure and Art. 270 of the Code of Criminal 
Procedure. Law enforcement authorities must keep in mind that legally taken evidence (child 
interview) must not become inadmissible evidence and this evidence must be able to be used in 
court trial. Based on the Court’s case law above, admissibility of evidence may be undermined if 
the evidence was not taken in adversarial manner, i.e. with respect to the defendant’s right to 
defence.5 With regard to the above, the prosecutor who bears the burden of proof must ensure 
that the hearing of a witness younger than 18 years of age (mainly if the witness is important for 
the prosecution) must be conducted during the pre-trial proceedings in compliance with the 
procedure under Art. 135 of the Code of Criminal Procedure in order for such evidence to be 
used in court trial. For this reason, the prosecutor must enable the alleged perpetrator to enforce 
his or her right to defence. With regard to the specificities of child interviews (mainly in the case 
of child victims of violent and sexual crimes), which does not always enable direct presence of 
the defence counsel at the interview, one of the options is indirect participation of the defence 
counsel that is governed by the provision of Art. 135 par. 3 of the Code of Criminal Procedure, 
i.e. video and audio recorded interviews.6 If the child interview in pre-trial proceedings failed to 
be conducted in adversarial manner, and it is the only and/or decisive evidence against the 
alleged perpetrator, it is strictly necessary to repeat the hearing of the witness during the court 
trial to enable the defence counsel to hear the witness pursuant to Article 6 par. 3 (d) of the 
Convention. In such a case it is unavoidable to repeat the child interview even though the 
psychologist might be against it. The opinion of a sworn expert – psychologist has only the 
nature of recommendation and is not binding upon law enforcement authorities or the court.7 
With regard to the special vulnerability of child victims of criminal offences, the relevant 
authorities should ensure during pre-trial proceedings that the interview is conducted in such a 
manner that it needs not be repeated during the court trial. In Slovakia there is room for 

                                                           
5Čentéš J., Kolcúnová M.: Child interviews in criminal proceedings, published at the online portal 
www.paneuroni.com/files/sk/fp/casopis/1-2010-notifae,pdf, p. 5. 
6Čentéš J., Kolcúnová M.: Child interviews in criminal proceedings, published at the online portal 
www.paneuroni.com/files/sk/fp/casopis/1-2010-notifae,pdf, p. 7. 
7For more details see Odaloš P.: Legal provisions concerning pre-trial child interviews in the context of international 
law, 2nd edition of the workshop “Human rights protection in pre-trial proceedings”, 2014, p. 65 – 72. 

http://www.paneuroni.com/files/sk/fp/casopis/1-2010-notifae,pdf
http://www.paneuroni.com/files/sk/fp/casopis/1-2010-notifae,pdf
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improvement as regards the manner in which child interviews are conducted8 as well as the 
availability and use of special child-friendly interview rooms designed for the purpose.9 

 
2.2.2 Child protection by means of civil court’s preliminary injunctions  
 
If the alleged perpetrator of a violent or sexually motivated criminal offence is one of the 

child’s parents, then also civil courts have to be helpful in ensuring that due investigation of the 
events takes place. By means of a preliminary injunction the civil court may temporarily prevent 
the suspected parent from visiting with the child. This shall prevent not only further sexual abuse, 
various forms of physical and emotional abuse after a criminal complaint has been filed, but it 
shall prevent mainly child manipulation by the perpetrator in the sense of changing the meaning 
of the child’s memories of abuse in order for the child’s credibility to be undermined and the 
perpetrator to be acquitted”.10 A contrary attitude of a civil court that fails to issue a preliminary 
injunction or of a higher instance court that abolishes the issued injunction with reference to the 
presumption of innocence of the alleged perpetrator is incompatible with Contracting States’ 
positive obligations resulting from the Court’s case law. Such approach not only exposes the 
child to the risk of further degrading treatment, but it may contribute significantly to marring the 
investigation. Slovak courts unfortunately adopt also such a restrictive approach in their practice. 
It is commonplace reality that when a child refuses visitations with the alleged perpetrator, the 
perpetrator is successful at obtaining an enforcement order or files a criminal complaint against 
the child’s mother who is then convicted of the criminal offence of marring an official decision. 
In this regard I would like to remind of the Court’s case law concerning the issue of child custody 
and visitations, based on which the decisive criterion in decision-making on these issues must be 
the best interest of the child. As a general norm, domestic authorities are required to make efforts 
to assist parents and ensure their cooperation in child visitation matters. The authorities’ 
obligation to enforce visitations is not unlimited however, as they must bear in mind the interests, 
rights and freedoms of all the involved persons and especially the best interest and the rights of 
the child under Article 8 of the Convention. Depending on the nature and severity of the case, 
the best interest of the child may prevail over the parent’s interests. In this regard the Court has 
repeatedly stressed that Article 8 does in no way authorize the parent to request adoption of 
measures that are detrimental to the child’s health and development (see e.g. the judgment Fiala v. 
the Czech Republic of 18 July 2006, par. 96). This aspect is significant mainly in cases when the child 
is expressly opposed to visitation with his or her parent and the child’s refusal is caused by the 
parent’s behavior i.e. if the parent has not always treated the child appropriately or with empathy 
(see e.g. Pedovič v. the Czech Republic, judgment of 18 July 2006, par. 112 or Drenk v. the Czech 
Republic, judgment of 4 September 2014). Taking regard of the above as well as a State’s positive 
obligation to conduct effective investigation of cases of ill-treatment on the hand of private 
persons (see e.g. the judgment Šečic v. Croatia of 31 May 2007), the above actions of Slovak 
authorities are in stark contradiction with the Court’s case law, based on which domestic violence 
and sexual abuse amount to serious violation of human rights and States are obliged to respond 
accordingly (see e.g. the judgment Opuz v. Turkey of 9 June 2009). 

 
2.2.3 Protection of freedom of speech of persons disclosing sexual abuse 
 

                                                           
8Riedlová M.: General notes on child protection from the perspective of the Prosecution Office and Prosecutor 
General’s Office of the Slovak Republic, 2nd edition of the workshop “Human rights protection in pre-trial 
proceedings”, 2014, p. 50 – 51. 
9Lučanský M.: Human rights protection in the work of the police and protection of the rights of the child in pre-trial 
proceedings in the conditions of the police, 2nd edition of the workshop “Human rights protection in pre-trial 
proceedings”, 2014, p. 37 – 42. 
10 See also Karkošková S.: The issue of child sexual abuse suspicions/accusations in the context of decision making 
on custody and parental visitations with children, Judicial Revue, 8-9/2014, p. 971 et seqq. 
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It is worthwhile noting the case Juppala v. Finland (judgment of 2nd December 2008), in 
which the Court held that the freedom of speech of the applicant had been violated. The 
applicant had been found guilty of defamation of his son-in-law T. He had suspected his son-in-
law of sexually abusing his grandson and took the child to the doctor. The Court noted that a 
bona fide disclosure about child sexual abuse suspicion should not be qualified as a criminal 
offence. In this regard, when contradictory interests are at stake, the Court ruled that the 
importance of child sexual abuse prevention prevails.   

 
2.2.4 Low incidence of false accusations in child sexual abuse cases 
 
As regard disclosure of child sexual abuse suspicions, law enforcement authorities need to 

keep in mind that professional circles dealing with this phenomenon agree that the incidence of 
false accusations is below 10 percent. Hoyano and Keenan point out that false accusation cases 
are extremely rare, due to the specific characteristics of this criminal offense. An entire sequel of 
reasons in support of the victims’ silence (including feelings of shame, the victim’s fear, the 
victim’s loyalty towards the perpetrator) not only make false accusations improbable, but quite to 
the contrary, they increase the probability of false denials i.e. when victims deny sexual abuse 
offences that actually happened.11 A number of professionals note that divorce may provide the 
right context to disclose old cases of child sexual abuse as well as provide a situation to provoke 
child sexual abuse. It is therefore highly inappropriate when the nonoffending parent who wants 
to protect the child and eliminate the risk of further victimization of the child is perceived by the 
system as unscrupulous, manipulative, paranoid, hysterical or overprotective.12 

 
 
2.2.5 Limitations of evidence submitted by sworn experts 
 
Social workers, investigators, prosecutors as well as judges need to familiarize themselves 

with the possibilities as well as limitations of sworn experts’ assessments in the field of child 
sexual abuse. Experts are often asked to answer the wrong questions in practice. Inadequate are 
mainly the questions whether the child suffers from any trauma symptoms and whether the 
suspected parent suffers from a sexual deviation. Yet these are very frequent questions. The 
inadequacy of the first question consists in the fact that up to 40 percent of sexual abuse victims 
are asymptomatic and 30 percent of victims show only a few symptoms. The second question is 
inappropriate in that the incidence of pedophilia in individuals committing child sexual abuse is 
approximately 50 percent. Failure to establish a sexual deviation diagnosis provides no evidence 
whatsoever that the individual has not been involved in illegal sexual activities.13 

 
 
 

 

                                                           
11 Hoyano, L., Keenan, C.: Child Abuse: Law and Policy Across Boundaries. New York: Oxford University Press, USA, 
2010, s. 494. 
12See Karkošková S.: The issue of child sexual abuse suspicions/accusations in the context of decision making on 
custody and parental visitations with children, Judicial Revue, 8-9/2014, p. 962. 
13See also Karkošková S.: The issue of child sexual abuse suspicions/accusations in the context of decision making 
on custody and parental visitations with children, Judicial Revue, 8-9/2014, p. 962 et seqq. 


